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CONSERVATION EASEMENTS:
CREATION, STEWARDSHIP & ENFORCEMENT FUNDS

By accepting an easement, a land trust assumes the legal obligation to uphold the terms
of the easement in perpetuity. This includes developing the baseline documentation of
the property’s condition at the time of the easement, annual monitoring of the property,
ongoing communication with the landowner and defense or enforcement of the
easement restrictions.

To cover the long-term costs of monitoring and enforcement, land trusts typically re-
quest that each easement donor make a contribution to an Easement Stewardship Fund.
This Fund can take many forms, which will be discussed in this Info Pak.

The easement creation process also has costs to the land trust. These costs can include
legal representation, surveys, ecological assessments and materials. Some land trusts
ask easement donors to help defray the costs of developing an easement through fees
for services.
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STANDARD 14: CONSERVATION EASEMENT STEWARDSHIP

Practice 14A: Easement Stewardship

Funding

0 The land trust determines the financial and management
implications of each transaction and establishes that it has or can
raise the funds needed to monitor and enforce the easement.

Determining
Whether to
Accept the
Easement

Much of the text in the
chapter is adapted from
The Conservation Easement
Stewardship Guide, by
Brenda Lind and published
by the Land Trust Alliance
and the Trust for New
Hampshire Lands. Refer to
it for further discusion of
easement stewardship.

Land trusts also need to
review potential easements
against their own criteria.
See Practice 8A.
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efore a land trust decides to accept an easement, it must consider
the financial and management implications of stewardship.

Monitoring an easement requires the commitment of time and money.
Enforcement, should a violation arise, requires even greater resources.
Before accepting a conservation easement a land trust should address
questions like these:

Is there another easement holder that is preferable? Holding
easements is a liability for a land trust. If the land can be more
effectively protected by someone else, the trust may not want to
shoulder the stewardship responsibility.

Is the land trust capable of monitoring the easement? Consider
whether size, distance, and remoteness of the property will make
monitoring impractical for the land trust.

Can the trust negotiate restrictions that can be sufficiently
monitored? A land trust, for example, would be unable to monitor
restrictions prohibiting unleashed dogs. (See Practice 14B.)

How likely are violations? Consider the surrounding land use and
local attitudes toward protecting the land. For example, a land trust
might be unable to enforce a “forever wild” easement if the proper-
ty was located in the middle of a development with multiple adja-
cent users.

Does the land trust have, or can it raise, adequate funds to
monitor and enforce the easement?

Land trusts can and do refuse easements when monitoring and

defending the easement would be unacceptably difficult or expensive, or
when the easement is not accompanied by funding for its stewardship.

One land trust refused an easement on land threatened with emi-
nent domain proceedings, in order to avoid a politically and finan-
cially expensive court battle.

Another refused an easement on land located in a developed subdi-
vision, judging that its conservation value had already been dimin-
ished and that its protection would require more monitoring than
the trust could provide.

A number of land trusts frequently turn down easements that are
not accompanied by a cash gift for a monitoring endowment.
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land trust must plan to fund three major stewardship activities: Determinin
baseline documentation, routine monitoring, and enforcement to Potential
correct violations. Whether these stewardship activities will require Stewardship Costs
lots of time and money or less depends on the complexity of
easement provisions, land type, monitoring plan, availability of
voluntary and donated resources, and likelihood of violations. Land
trusts should consider the following when estimating their
stewardship expenses:

= Staff/consultant/volunteer time. Who will compile baseline data, Baseline
perform routine monitoring tasks, visit the property and new documentation and
landowners as needed, maintain documentation, answer landowner monitoring costs

guestions, and respond to violations? How much time will it take
and what will it cost?

= Travel expenses. How much and what type of travel is involved in
monitoring (for example, car or boat travel, aerial monitoring)?

= Maps and photos. What maps and photos are needed for baseline
documentation? What additional photos will be needed for monitor-
ing? What are the costs of aerial photos and archival quality materials?

= Administration. How much will phone, mailing, photocopying,
archival storage, and overhead cost?

= Special monitoring provisions. How much will specialists cost, if
they are needed to review and monitor particular easement provi-
sions, such as water quality protection restrictions?

= Grantee approval provisions. For easements with reserved build-
ing rights, how much will staff time cost for plan reviews, confer-
ences with the landowner, and site inspections? Are there other
easement provisions that will require additional review time, such
as woodland management plan approval?

= Time. How much time will be needed to meet initially with the Enforcement costs
landowner and/or violator, and to develop, review, and inspect
reparation?

= Professional costs. What technical services, such as engineering,
boundary surveying, water quality testing, or timber surveying,
could be needed, and what will they cost? How much will it cost to
hire counsel to review easement violations, advise the land trust of
an appropriate response to violations, and defend the easement in
court if necessary?

he surest way to meet stewardship costs is to set up a stewardship Raising and

fund that is managed separately from the trust's operating budget. Maintalning
Income from the fund eventually supports most or all of the trust's Stewardshlp
stewardship expenses. This guarantees the land trust will be able to Funds
meet its stewardship responsibilities over time.

Even if a land trust is small and all volunteer, it should set up a stew-

ardship fund, particularly to cover potential enforcement costs. All-vol-
unteer land trusts rely on volunteer labor and the expertise of board
members, thereby relieving much of the professional cost for routine
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Calculating the
contribution

14-6

stewardship. But when there is a serious violation, these trusts proba-
bly will have to hire professional services, and they will need liquid
resources on which to draw for legal defense.

To build this stewardship fund, a land trust needs to try to deposit
an appropriate amount to the stewardship fund each time it acquires
an easement. Land trusts often ask the easement donor for a contribu-
tion of the necessary amount to the stewardship fund. Where such a
contribution is not possible, they may fundraise for the required
amount, set aside their own funds from their operating budget, or
make a transfer from some other established fund.

Land trusts that are newly established, working with landowners of
little wealth, or purchasing conservation easements may find it difficult
to set aside the full amount needed to fund ongoing stewardship costs.
Nevertheless, the land trust should set aside some amount for every
easement in a permanent fund. It also should aim over time to build a
fund that can fully support its stewardship activities. The longer the
land trust waits, the larger the fund will need to be.

How much money should a trust set aside for stewardship costs per
easement? Because most land trusts raise this set-aside from the ease-
ment donor, this discussion focuses on how to calculate such contribu-
tions. The same principles can be applied to a land trust that fundraises
or sets aside its own funds.

= Monitoring costs. At a minimum, most land trusts (at least those
that do not rely solely on volunteers for this work) aim for a deposit
to the fund that will generate adequate income for annual monitor-
ing costs.

= Baseline documentation costs. Some land trusts also include
baseline documentation expenses in their contribution requests. For
example, Vermont Land Trust, a statewide land trust, includes $600
in its stewardship fund request to cover baseline documentation
costs. Other land trusts charge the landowner separately for base-
line documentation, or take it out of their general operating budget,
since this is a one-time stewardship expense.

= Enforcement costs. Some land trusts also add enforcement expens-
es to the contribution request. For example, Brandywine Conservan-
cy, a regional land trust in Pennsylvania, adds a minimum of $350 to
each contribution calculation to build its fund for enforcement pur-
poses. The exact amount depends on an assessment of the legal risks
of the particular easement and when legal problems might arise.
Some land trusts plan to fundraise for enforcement expenses when
needed, since these expenses can run into the thousands of dollars
and are extremely difficult to predict or estimate. (In one recent case,
a land trust spent over $35,000 enforcing an easement in court.) The
principal in the monitoring fund at least helps ensure the trust will
have some funds available up front to cover enforcement costs. Some
land trusts plan to fund enforcement out of other endowment funds.
A land trust should build some reserve to be able to finance enforce-
ment when necessary.

Here are some methods for calculating the stewardship fund
donation request.
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= Flat amount, based on average costs per easement. Maine Coast
Heritage Trust (MCHT), a regional land trust, calculates—based on
experience—that monitoring costs the trust $175 per year on average.
MCHT generally requests a minimum donation of $3,500 per ease-
ment which, at an interest rate of 5 percent, generates $175 in
income per year. Income from the fund in excess of 5 percent is
returned to the fund to keep the principal’s value even with inflation.

= Amount based on acreage and complexity of restrictions. Ver-
mont Land Trust uses its experience and two standard factors—
acreage and number of reserved house sites—to estimate
monitoring costs. Using a 5.5 percent rate of return, Vermont Land
Trust sets the contribution request to generate adequate income to
cover these costs.

= Amount based on projected costs. Brandywine Conservancy cal-
culates anticipated annual monitoring cost based on projected esti-
mates of staff time for travel, in-house administration, property
visits, special easement provisions requiring additional oversight
including the number of reserved house sites, and direct costs. The
donation request is sized to generate this annual income at 6 per-
cent vyield. Lakes Region Conservation Trust, a smaller land trust in
New Hampshire, uses a similar method.

This method best indicates the real costs of each easement. Fac-
tors to consider include the size and accessibility of the parcel, the
number of abutters and types of adjacent land uses, and the terms
of the restriction, including permitted uses and anticipated frequen-
cy of review.

= Amount based on percentage of value. Some land trusts base the

suggested contribution on the value of the land. The San Juan

Preservation Trust in Washington State requests 1 percent of the

assessed valuation of the property prior to the transaction, or

$1,000, whichever is larger. See Appendix 14.1 for
sample land trust easement

stewardship fund policies.
Additional policies are

= Amount based on landowner’s ability to contribute. Most land
trusts waive or reduce the requested contribution if the landowner

is unable to pay; for example, if the landowner is land rich and reprinted in The Conserva-
cash poor. Conversely, some land trusts ask landowners to consider tion Easement Stewardship
contributing more, if they are able, to help defray the costs of other Guide.

easements in the program.

Stewardship is expensive. The donation request per easement seems
to range from approximately $1,000 to $6,000 or $7,000 or more for
very large or complex easements. As land trusts have gained more
experience with easements, and have paid more attention to estimating
their monitoring and enforcement costs, they have generally realized
the amount of funding needed per easement is higher than they origi-
nally thought. Land trusts are continually reestimating their costs and
refining their formulas.

Most land trusts that request donations for stewardship costs ask that When and from whom
they accompany the easement grant. Another approach is to suggest to raise funds
donations be pledged over several years. Some land trusts accept non-
cash donations, such as other land donated for resale or donation of
services.
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If the land trust plans to ask the easement donor for a contribution
to the stewardship fund, it should bring the matter up early in the ease-
ment negotiations. Maine Coast Heritage Trust recommends making the
request in person and handing out a policy statement to help pave the
way. This helps avoid surprising or offending the landowner, and gives
the land trust a chance to explain its future costs.

If the landowner is unwilling or unable to make a gift to the stew-
ardship fund, several other possibilities exist. Some land trusts regularly
solicit monitoring funds from the community. Peconic Land Trust, on
Long Island, sets a target amount of cash contributions to be raised for
an easement. If the donor doesn’'t make the contribution, PLT attempts
to raise it from the community with the cooperation of the easement
donor. Land trusts can look to neighbors, conservation-minded mem-
bers of the community, or the municipality to make up the needed
stewardship contribution. A few land trusts, such as some that purchase
agricultural easements, set aside stewardship monies from their own
funds.

Many land trusts are reluctant to accept donated conservation ease-
ments that are not accompanied by a contribution for stewardship. Ver-
mont Land Trust reports that it receives a contribution about 90 percent
of the time. Brandywine Conservancy observes that “most landowners
willingly provide an endowment once they understand the importance
of the land trust being financially prepared to uphold the terms of their
easement.” Each land trust needs to assess its own situation, but should
not underestimate the willingness of easement donors to help the land
trust maintain its promise to protect the easement in perpetuity.

Establishing
Stewardship Fund
Management
Policies

Fund policy

Withdrawals for
monitoring
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Land trusts often pool stewardship contributions into a single,
separate fund for easy administration and investment. Some small
land trusts place stewardship funds in a donor advised fund within a
regional or statewide charitable foundation fund. These professionally
managed funds can maximize income for a land trust that does not
have internal talent for money management, although the land trust
should research the pros and cons of any particular fund before
participating in it.

The stewardship fund policy should emphasize protection of the
principal. If possible, the policy should also encourage fund growth to
keep pace with inflation. It is common for land trusts to reinvest a por-
tion of the annual income to promote fund growth; in the early years
of building a stewardship fund, many land trusts return all of the
income to the fund and cover monitoring costs from operating funds.
Other land trusts count on adding sufficient funds through new contri-
butions. Others depend on increasing economies of scale, as they
acquire new easements and spend less per easement, to allow fund
growth.

The land trust’s directors must set specific policies for when and
under what circumstances withdrawals from the stewardship fund are
allowed. The land trust needs separate policies for annual withdrawals
to cover monitoring costs and emergency withdrawals for enforcement.
Sample withdrawal policies for monitoring expenses include:



STANDARD 14: CONSERVATION EASEMENT STEWARDSHIP

= Withdrawal based on percentage of face value. Brandywine
Conservancy withdraws 6 percent of the face value of its fund
annually, and applies it to the monitoring program. This method
creates a reliable income stream for the budget and preserves capi-
tal, but may or may not cover all monitoring program expenses
(which, for the Conservancy, exceed the annual withdrawal).

= Withdrawal based on specific costs. Society for the Protection of
New Hampshire Forests, a statewide land trust, charges the fund for
direct monitoring costs, such as aerial flight time, staff time, and
photography. Because the Society monitors by air or by using vol-
unteers, monitoring costs are kept relatively low. Fund income
exceeds direct costs, so capital is preserved. This method ensures
that costs are covered, but may risk capital if costs exceed fund
income.

= Withdrawal based on income. Many land trusts withdraw a speci-
fied part or all of the annual income for general monitoring pro-
gram expenses. Like the first example, this method guarantees
income for the budget and preserves capital, but may or may not
cover expenses. An advantage to this approach, however, is that it
allows the land trust to establish and follow specific growth goals
for the fund. For example, some land trusts reinvest 3 to 5 percent
of the income as a hedge against inflation and only withdraw
income over that level.

Most land trusts expect to invade fund principal for major enforce- Withdrawals for
ment expenses, such as legal defense. Some, in contrast, view the fund enforcement
principal as a true endowment that can never be touched, and plan to
raise enforcement funds elsewhere. Some build a separate legal
enforcement fund, in addition to the monitoring fund.

A land trust should plan to reimburse the fund for any significant
amount of principal that is withdrawn for enforcement. Costs may be For further discussion of
recovered from the violator if the easement so stipulates. Realistically, dedicated fund manage-

. . . . ment and investment, see
however, a land trust is unlikely to recover all its costs this way. Some Practice 61.
land trusts plan to fundraise to replenish the stewardship fund as nec-
essary. The land trust should be sure not to promise donors to the
stewardship fund that the principal will remain untouched if the trust
believes it might need to invade that principal someday.

14-9



The Stewardship Fund

An Endowment
for Monitoring, Management, & Enforcement

The donation of an easement represents a major commitment for any landowner. Although the tax
benefits may be a strong incentive for such a gift, most donors give an easement with the desire to
protect their land.

By accepting an easement, Gathering Waters Conservancy assumes the legal obligation to uphold the
terms of the easement in perpetuity. While the donor has made a gift of great significance, Gathering
Waters has, in a sense, assumed a liability forever. In order to assist Gathering Waters in fulfilling its
present and future responsibilities, tax-deductible contributions must be raised with each easement
gift.

To carry out the stewardship role, Gathering Waters Conservancy’s staff visit the land at least once
each year, either by foot or plane, to determine the consistency of the use of the land with the
easement's restrictions. The monitor prepates a report and sends a letter to the landowner with the
findings. If a violation is found, Gathering Waters will take immediate action, legal if necessary, to
stop further damage and correct the problem. When there are new owners of the land, or when
questions atise about the easement, the staff will spend the time to ensure the landownet's
understanding of the easement. Some easements have provisions for site review and approval by the
grantee, also requiring added staff and possibly legal time.

To cover its monitoring, servicing, and enforcement costs, Gathering Waters Conservancy requests
each easement donor to make a one-time, tax-deductible contribution to the Stewardship Fund. The
amount is based on an estimate of the staff time, mileage, and legal services needed to monitor,
service, and enforce the easement. The money is placed into an endowment fund whose use is
restricted to the monitoring, management, and enforcement activities for all Gathering Waters
properties. If a violation occurs, Gathering Waters has available the entire amount of the fund to
support whatever enforcement action is needed. An endowment gift is not required for Gathering
Waters to accept an easement, although the board will consider this in their decision-making.

In effect, the Stewardship Fund is an insurance policy providing security to the easement donor and
Gathering Waters that the land will be protected forever. The donot's contribution is the premium.

gathering waters

conservancy
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Jackson Hole Land Trust Stewardship Fund:
Questions and Answers

Why is it needed?

When the Land Trust receives a gift of a conservation easement, the Trust
accepts the responsibility to monitor and enforce that easement forever. In a
very real sense, protection of a property only begins with the recording of an
easement. The perpetual costs associated with monitoring each easement are a
significant and necessary liability to the Trust. While we welcome this liability
because it is part of what we do and want to do, we recognize that accepting an
easement carries a great financial responsibility and we take this responsibility
very seriously.

How does the fund work?

The stewardship fund is intended to be a quasi-endowment. The corpus
is held in reserve to be used only in legal defense of our easements. Our hope is
that we will only need to use this very rarely. We believe that careful monitoring
and good landowner relations can reduce the risk of lawsuits in the future. Our
goal is to build a fund that can pay out interest sufficient to cover the projected
annual monitoring expenses for our easements now and into the future, and to
protect the fund from inflation. We estimate that one full-time person should be
enough to monitor and steward the easements we have now and hopefully many
more. We are sizing the fund to cover that cost. Our goal, based on our current
easement holdings, is $3 million. That amount should generate sufficient interest
revenue to cover these costs.

How are the funds raised?

It has only been in the last several years that we have recognized the
magnitude of our future stewardship needs and been in a financial position to
start addressing them. As a result, we have a huge backlog of "unfunded"
easements, or easements for which we have not yet raised stewardship funds.
We are busily trying to catch up through community fund raising for our
existing easements and, at the same time, trying to ensure that we do not fall
further behind as we acquire new easements. It is now the Land Trust's policy to
ask new easement donors to consider a gift to the Land Trust's stewardship fund
of sufficient size to ensure the monitoring and enforcement of the donated
easement. In addition, the Trust solicits gifts specifically for our stewardship
fund annually from individuals, foundations and others. Lease fees collected
from the Land Trust's owned properties go directly to the fund, as does all of the



interest currently derived from the stewardship fund. One very exciting way the
Trust is building its endowment is through a private real estate transfer fee
affecting each of the lots in the Granite Ridge subdivision, near Teton Village.
The transfer fee was established by the developer specifically to cover costs
associated with monitoring and enforcement of easement protected open space
in the area.

How are stewardship costs calculated?

Because the Trust only has a short history with its easements, in terms of
perpetuity, and their associated costs, and because we are, in most cases, still
working with the original donor, our method of calculating stewardship costs,
and therefore the projected fund size, is somewhat theoretical and includes
several assumptions. The approach is based on estimates of the amount of time
our stewardship staff has spent monitoring and enforcing easements on
protected properties over the last five years.

The Land Trust staff has found that most of the stewardship costs
incurred in holding an easement arise from the "first easement" in any single
ownership. Although subsequent easements further protecting land under the
same ownership do add additional costs, these costs are much lower than those
created by a first easement with a new property owner. The costs for subsequent
easements are greatly reduced because the Trust needs only to correspond with
one owner or manager for all of the easements rather than separate individuals
for each easement. The nine Walton Ranch easements, for instance, are classified
as one first easement with many subsequent easements, because we correspond
with only one owner in dealing with all of the easements.

Other factors considered in our "stewardship formula" are the costs of
monitoring, enforcement, correspondence with the landowner, interpretation of
the easement’s provisions, and homesite review (when applicable). It has been
the staff's experience that reserved homesites add significantly to the amount of
stewardship staff time required for a property. Homesites existing at the time an
easement is conveyed also increases the stewardship staff's time on a property.
Easements with no reserved or previously existing homesites require
significantly less stewardship time and money.

Interestingly, the stewardship staff has found that the size of the protected
property does not greatly influence annual stewardship costs. Therefore, our
formula does not differentiate according to the acreage of the property. All
factors, with the exception of a few fixed costs, are calculated at a rate of $25 per
hour, which includes overhead for one employee.

Stewardship Fund Explained
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